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P R O C E E D I N G S 1 

(1:02 p.m.)   2 

 HEARING OFFICER:  Good afternoon, everyone, and thank you for 3 

attending this telephonic public hearing on the Federal Railroad 4 

Administration's Proposed Rule setting forth Metrics and Minimum 5 

Standards for Intercity Passenger Rail Service as required by 6 

Section 207 of the Passenger Rail Investment and Improvement Act 7 

of 2008.   8 

 My name is Michael Lestingi, and I am the Director of the 9 

Office of Policy and Planning in FRA's Office of Railroad Policy 10 

and Development.  I will be the Hearing Officer for today's 11 

proceeding. 12 

 For the record, we are conducting this public hearing 13 

telephonically. 14 

 In the Hearing Notice for this proceeding, FRA asked any 15 

person wishing to participate in the public hearing should, as a 16 

courtesy, notify FRA at least five working days prior to the date 17 

of the hearing and submit the oral statement they intend to make 18 

at the proceeding and to provide certain identifying information.   19 

 We subsequently issued requests from representatives for the 20 

follow entities:  Jim Mathews from the Rail Passengers 21 

Association; Ian Jefferies from the Association of American 22 

Railroads; Virgil Payne, unaffiliated; Ray Chambers from the 23 

Association of Independent Passenger Rail Operators; either 24 

Michael Matteucci or Kathryn Gainey from the CN; Randall Hunt from 25 
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the Norfolk Southern Railway Company; Andy Daly from the CSX 1 

Transportation, Incorporated; Chuck Hubbard from Canadian Pacific; 2 

Lucille Marvin or Craig Keats from the Surface Transportation 3 

Board; and Robert Guy from the Midwest Interstate Passenger Rail 4 

Commission. 5 

 If others would like to make a statement today, they may 6 

enter into a second queue after the first group of commenters is 7 

complete.  And you'll receive additional instructions from the 8 

AT&T system moderator. 9 

 Participant order for each queue will be determined based on 10 

when the request is received in the system.   More detailed 11 

participation instructions will be given by the AT&T moderator 12 

after these opening remarks are complete. 13 

 The purpose of today's hearing is to provide interested 14 

parties the opportunity to offer comments regarding the Notice of 15 

Proposed Rulemaking for the Metrics and Minimum Standards for 16 

Intercity Passenger Rail Service.  17 

 On March 31, 2020, FRA published the Proposed Rule.  On April 18 

13, 2020, FRA published an announced -- the announcement of this 19 

public hearing.  The comment period for the NPRM is open through 20 

June 1, 2020.  Written comments in response to views or 21 

information provided at this public hearing must be received by 22 

that date.  We look forward to reviewing and considering all of 23 

the comments as we develop the Final Rule for this program, and we 24 

appreciate the time, effort, and resources you've put in to 25 
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helping us form a Final Rule. 1 

 Before we open the hearing for comments, I will introduce the 2 

FRA representatives serving the Technical Panel today. 3 

 Beth Nachreiner is the Division Chief for Passenger Rail 4 

Policy and Oversight. 5 

 Kristin Ferriter is the Transportation Industry Analyst, FRA. 6 

 Zeb Schorr, an Assistant Chief Counsel at FRA. 7 

 Chris Witt and Katie List from the Office of Railroad Policy 8 

and Development are also on the line. 9 

 The order of speaking today is as follows:  Mr. Schorr will 10 

provide the opening legal statement.  After Mr. Schorr's opening 11 

legal statement, the AT&T moderator will provide instructions 12 

about how to participate.  There will be a first queue for 13 

commenters who have provided a statement in advance to FRA.  Each 14 

speaker will be limited to 10 minutes.  Katie List from FRA will 15 

give a verbal notice to commenters when they have one minute 16 

remaining.   17 

 Following those comments, there will be a second queue for 18 

commenters who did not provide a statement in advance to FRA but 19 

would like to make a comment in today's hearing.  Katie List from 20 

FRA will give verbal notice to commenters when they have one 21 

minute remaining.  22 

 Following that second queue, there will be a third queue for 23 

commenters to make brief rebuttals.  We ask that rebuttals are 24 

limited to two minutes.  Katie List from FRA will give verbal 25 
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notice when a rebuttal has reached two minutes.   1 

 Please follow the AT&T moderator's instructions if you wish 2 

to make a statement during these sessions. 3 

 After entering the telephone prompts, you'll be placed in 4 

queue to make a statement.  When it is time for your statement, 5 

the AT&T moderator will unmute you.  Please remember that, when 6 

giving a statement, each commenter should state their name and 7 

organization before beginning their statement so that the 8 

transcript will be correct and complete. 9 

 If you've provided supplementary materials to FRA in advance 10 

of the meeting, please reference those prior to your statement.  11 

The hearing will conclude at 4:00 p.m. or earlier if statements do 12 

not take up the allotted time. 13 

 Mr. Schorr will now give the opening legal statement. 14 

 MR. SCHORR:  Great.  Thanks, Michael. 15 

 Today's hearing will be conducted in accordance with the 16 

Rules of Practice of the Federal Railroad Administration published 17 

in Title 49 of the Code of Federal Regulations at Part 211.  18 

Today's hearing will be informal.  It is not an adversarial 19 

proceeding.  Rules of Evidence do not apply, and cross-examination 20 

of witnesses will not be permitted. 21 

 This public hearing addresses the Notice of Proposed 22 

Rulemaking on the Metrics and Minimum Standards for Intercity 23 

Passenger Rail Service contained in Docket Number FRA-2019-0069 24 

and published in the Federal Register on March 31, 2020. 25 
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 The purpose of this hearing is fact-finding.  It is not meant 1 

to be a forum for a debate on the NPRM now before us.  Rather, it 2 

is an opportunity for you to provide relevant information to FRA 3 

and a mechanism to place your views on the record for later review 4 

and consideration. 5 

 Again, at the beginning of your oral statement, please 6 

identify yourself, spell your name for the court reporter, and 7 

indicate whether you are appearing as an individual or in a 8 

representative capacity.  If appearing in a representative 9 

capacity, please also identify the individual or organization you 10 

represent.  11 

 At the conclusion of a witness' statement, the FRA Hearing 12 

Officer or Technical Panel may question the witness to clarify the 13 

witness' testimony.   14 

 If a document you will be referring to today has not yet been 15 

furnished to FRA, please submit a copy to the Hearing Officer so 16 

that it may be marked for identification and made a part of the 17 

public docket. 18 

 A transcript of today's proceeding is being taken.  We will 19 

not go off the record in this hearing unless so stated by the 20 

Hearing Officer.  The transcript is being prepared by a private, 21 

non-governmental reporting service under contract with FRA, and 22 

the transcript of this proceeding and all filed comments will be 23 

available for viewing and downloading at www.regulations.gov under 24 

Docket Number FRA-2019-0069.   25 
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 Now, the AT&T moderator will give instructions about how to 1 

participate in queue number one, which is reserved for those who 2 

previously submitted a request to speak at the public hearing.  3 

Please follow the AT&T's moderator's instructions if you wish to 4 

make a statement, and remember that, when giving a statement, each 5 

commenter, again, should state their name and organization before 6 

beginning their statement so that the transcript will be correct 7 

and complete. 8 

 AT&T MODERATOR:  Thank you.  Once again, if you wish to make 9 

a comment or question, one then zero.  That's one then zero now. 10 

One moment for our first name.  One moment. 11 

 And we do have a statement from the line of Ian Jefferies.  12 

 Your line is open, sir. 13 

 MR. JEFFERIES:  Good afternoon.  My name is Ian Jefferies. 14 

I am President and CEO of the Association of American Railroads.  15 

On behalf of the freight railroad members of the AAR that host 16 

Amtrak trains, thank you for the opportunity to testify today. 17 

 AAR wishes to emphasize that freight railroads are partners 18 

with Amtrak across the country.  Passenger railroads play a key 19 

role in enhancing mobility, reducing congestion, decreasing 20 

dependence on foreign oil, and reducing emissions. 21 

 Today, freight railroads provide the foundation for much of 22 

our nation's passenger rail.  Nearly all of Amtrak's more than 23 

20,000-mile system outside of the northeast corridor consists of 24 

tracks owned and maintained by freight railroads with little of 25 
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that cost being shared by Amtrak or its passengers. 1 

 The rulemaking process began with the enactment of the 2 

Passenger Rail Investment and Improvement Act of 2008.  Section 3 

207 of PRIIA requires FRA to jointly develop Amtrak metrics -- 4 

with Amtrak, metrics and minimum standards to measure performance, 5 

including on-time performance, of Amtrak's intercity passenger 6 

train operations.   7 

 Relatedly, Section 213 of PRIIA authorizes interested parties 8 

to initiate an investigation at the Surface Transportation Board 9 

if a train fails to meet the on-time performance minimum standard 10 

for two consecutive quarters.   11 

 The opportunity to bring finality to this statutory mandate 12 

in a proper manner will create certainty for Amtrak, the host 13 

railroads, and most importantly, the traveling public. 14 

 Unfortunately, the NPRM, in its current state, falls short of 15 

achieving this desirable outcome.  AAR's host railroad members 16 

appreciate that the proposal sets forth one metric to measure 17 

on-time performance of Amtrak trains and a single minimum standard 18 

for customer OTP of 80 percent for any two calendar quarters.  The 19 

single standard tracks with Section 213 of PRIIA, the statutory 20 

prerequisite for an STB investigation. 21 

 We agree that a simple, straightforward approach is 22 

important.  However, the proposal fails to recognize and resolve a 23 

number of critical issues that our written comments and, more 24 

specifically, those of our host members will address, including:  25 
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Many current schedules are outdated, and none were designed to 1 

achieve a customer OTP; delays beyond an individual host 2 

railroad's line segment on multi-carrier routes should not trigger 3 

the standard for STB investigation; and, in order for host 4 

railroads to monitor their performance against the metric, 5 

identify improvement opportunities, and take corresponding 6 

corrective action, they need a close to real-time electronic feed 7 

of recent, current, and forecasted station-specific ridership data 8 

as well as historical data for analyzing schedules. 9 

 In my comments today, I want to focus on our single most 10 

significant and common concern that, to ensure the OTP metric and 11 

standard meets Congress' goal in PRIIA of identifying 12 

underperforming trains, the schedules against which the metric is 13 

measured must be revised and updated as necessary to ensure the 14 

standard is reasonably achievable.  The host railroads will expand 15 

upon and explain their other concerns in their own testimony and 16 

with written comments. 17 

 The use of public schedules to measure OTP of a train makes 18 

sense.  However, we have serious concerns with the proposed Rule's 19 

failure to require the schedules to be redesigned to incorporate 20 

the new metric and address preexisting schedule issues, because 21 

none of the schedules being used today were designed around the 22 

proposed customer OTP metric.  Some have not been updated for 23 

decades, as a matter of fact.   24 

 The NPRM clearly stated, Amtrak's published train schedules 25 
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have not been designed with a customer OTP metric in mind.  We 1 

agree, and we believe Amtrak must as well.  Until the current 2 

schedules are fully updated and reflect the relevant metric, 3 

passengers will continue to suffer from unreliable and misleading 4 

schedules, and Amtrak's on-time performance will be measured 5 

against an unrealistic baseline. 6 

 Instead of requiring the renegotiation of those schedules 7 

with the host railroads to incorporate the new metric and assure 8 

they are reasonably achievable, whether through adding, removing, 9 

or reallocating schedule time, the proposal merely recommends that 10 

Amtrak and host railroads discuss how to reallocate recovery time 11 

and schedules and suggests schedule principles to use in those 12 

discussions. 13 

 That is troubling because FRA proposed a similar process in 14 

2010 for all stations' OTP, and I understand that many, if not 15 

most, schedules were nonetheless not updated to reallocate 16 

recovery time for the new metric or to address other longstanding 17 

schedule issues. 18 

 In the current Proposed Rule, FRA even recognizes that, where 19 

a train's OTP is measured against the published train schedule, 20 

the train's schedule should be aligned with the particular OTP 21 

measure used to evaluate the train's performance.  But the 22 

proposal does not take the next logical step to require such an 23 

adjustment as it should. 24 

 Even so, the Rule explains that, whether or not a train 25 
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schedule is modified, that train's performance may be the subject 1 

of an STB investigation.  This means that STB investigations could 2 

be initiated regardless of the fact that the schedules were not 3 

designed with the customer OTP metric in mind.  This is an 4 

irrational approach.  It does nothing to help the customer, who is 5 

the intended beneficiary.  It will, instead, waste STB resources 6 

on unnecessary, unproductive investigations that should never have 7 

been initiated in the first place, because an updated schedule 8 

would have obviated the basis for such proceedings. 9 

 Merely assuming that Amtrak would engage with many host 10 

railroads to discuss potential published train schedule 11 

adjustments to align the schedules with the proposed customer OTP 12 

metric, as the NPRM states, is not enough.  You will hear from 13 

hosts directly about their experiences and concerns, but it is 14 

clear that schedule negotiations are not easy.   15 

 We would suggest Amtrak has little incentive under this 16 

proposal to negotiate a revised schedule.  When Amtrak's hosts 17 

would otherwise be subject to an STB complaint based on the 18 

current schedule, we see the failure to require schedule 19 

modification as a fundamental legal flaw in the proposal's 20 

approach and structure. 21 

 FRA should not base its rule on flawed factual assumptions or 22 

one rooted in hopeful speculations that the parties will behave 23 

differently than they have in the past. 24 

 In sum, even though there is a recognition by FRA that the 25 
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existing schedules were not designed for customer OTP and that the 1 

schedules should be adjusted for the purpose, the quote, NPRM, 2 

does not require published train schedule modifications.  What is 3 

certain is that, without such a change in the Proposed Rule, the 4 

opportunity to properly measure on-time performance against a 5 

reasonable and achievable baseline could be lost. 6 

 I want to reiterate that AAR's host railroad members respect 7 

an approach that provides a single OTP metric and standard.  That 8 

approach, however, has to be fair, transparent, and reasonable.  9 

It certainly cannot, and should not, have the effect of subjecting 10 

carriers to unwarranted STB investigations.   11 

 With respect to schedules in particular, we request that a 12 

process be afforded in the Final Rule to ensure that schedules are 13 

adjusted to conform to the OTP metric and minimum standard.  This 14 

will ensure the goals of PRIIA are carried out and the metric and 15 

standards serve the interest of Amtrak, the host railroads, and 16 

most importantly, the traveling public. 17 

 Thank you for your time and effort on this matter. 18 

 HEARING OFFICER LESTINGI:  Thank you, Mr. Jefferies. 19 

 Moderator, we'll take the next from the 10 -- the registered. 20 

 AT&T MODERATOR:  Our next comment comes from the line of 21 

Mr. Robert Guy.  Your line is open. 22 

 MR. GUY:  Good afternoon.  Thank you.  This is Robert Guy, 23 

Chair of the Midwest Interstate Passenger Rail Commission. 24 

 The Midwest Interstate Passenger Rail Commission, MIPRC, is a 25 
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compact among Midwestern states to promote, coordinate, and 1 

support passenger rail development in our region.  MIPRC strongly 2 

agrees that having accurate and fair standards for measuring 3 

passenger rail service performance and providing remedies when 4 

service is poor is critical to the health and vitality of 5 

intercity passenger rail.  Ridership depends in large part on 6 

whether service is dependable. 7 

 During FY 2019, nine state-supported and eight long-distance 8 

Amtrak routes served the Midwest.  Of those, only the Hiawatha 9 

service between Chicago and Milwaukee had an on-time record of 10 

over 80 percent during the fiscal year.  Many routes had extremely 11 

poor on-time performance, or OTP.  In fact, three Midwestern 12 

routes were at the very bottom of the nation's 28 state-supported 13 

routes' OTP, with Illinois' Illini-Saluki route ranking last at 26 14 

percent OTP.   15 

 None of Amtrak's long-distance routes nationwide had an OTP 16 

during FY 2019 over 80 percent, and only three had OTP over 50 17 

percent. 18 

 Section 24308(c) of Title 49, U.S. Code, gives intercity and 19 

commuter rail passenger transportation preference over freight 20 

transportation in using a rail line, junction, or crossing.  The 21 

train dispatching practices of each host railroad have a 22 

significant effect on OTP.  Many host railroads have too often 23 

ignored the law by refusing to give passenger rail the priority to 24 

which it is statutorily entitled, resulting in poor and declining 25 
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OTP by Amtrak on most host railroads. 1 

 According to Amtrak, during Fiscal Year 2019 alone, this 2 

caused 6.5 million customers on state-supported and long-distance 3 

trains to arrive at their destination late.  A 2019 report by 4 

Amtrak's Office of Inspector General showed poor on-time 5 

performance wastes taxpayer dollars to the extent that a mere five 6 

percent improvement on all Amtrak routes would result in $12.1 7 

million in cost savings to Amtrak in the first year alone.  8 

 The Proposed Rule would promote better compliance with this 9 

law.  Within this Rule, we would particularly like to emphasize 10 

that using the customer on-time performance metric, wherein the 11 

arrival of every passenger on every train by route, including and 12 

especially those who detrain along a route, seems to be an 13 

accurate and fair way to measure OTP.  We also concur that 14 

providing metrics to measure the degree of customer lateness on an 15 

individual host railroad are very important. 16 

 Amtrak and state DOTs with intercity passenger rail service 17 

also need a clear, results-oriented way to address poor OTP that 18 

is caused by the host railroad.  The ability for them to bring 19 

complaints before the Surface Transportation Board and requiring 20 

the STB to initiate an investigation and make recommendations to 21 

improve the service, quality, and on-time performance of the train 22 

and to award damages and prescribe other relief is an important 23 

component of assuring the complaints can be resolved and OTP 24 

improved. 25 
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 We also agree that train schedules should be realigned to 1 

distribute what is now recovery time added at the end of a train 2 

schedule to instead distribute that time along the train schedule, 3 

and that recovery time redistribution should not be allowed to add 4 

time to the overall train schedule. 5 

 Also, as required by Section 207 of the Passenger Rail 6 

Investment and Improvement Act, or PRIIA, strengthening other 7 

metrics and standards for passenger rail performance to service 8 

quality, including cost recovery, onboard services, stations, 9 

facilities, and equipment, are very important.  We want to 10 

especially highlight that developing metrics for measuring the 11 

transportation needs of our rural communities typically not well 12 

served by other forms of intercity transportation should be a 13 

clear component of this Rule. 14 

 We want to thank the FRA for providing this opportunity for 15 

public comment.  We will also provide specific comments on how the 16 

Rule can be strengthened, clarified, through a written statement 17 

submitted by June 1. 18 

 Thanks again. 19 

 HEARING OFFICER LESTINGI:  Thank you very much, Mr. Guy. 20 

 Moderator, we'll take the next of those who registered in 21 

advance. 22 

 AT&T MODERATOR:  Mr. Michael Matteucci, your line is open, 23 

sir. 24 

 MR. MATTEUCCI:  Good afternoon.  My name is Michael 25 
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Matteucci.  CN has included a map of our Amtrak services as part 1 

of this presentation.  Should be on the website.  I'm accompanied 2 

on the phone today by Kathy Gainey, CN's U.S. Regulatory Counsel.  3 

I am the Region Director for Contracts and Administration for the 4 

U.S. Rail Operating Subsidiaries of Canadian National Railway 5 

Company, which celebrated its 100th anniversary in 2019. 6 

 CN's core value is operating a safe and reliable 7 

transportation network.  I am responsible for CN's U.S. Passenger 8 

Rail Group.  My team works on a daily basis with Amtrak to provide 9 

strong performance under our operating agreement with Amtrak.  10 

 In the U.S., CN hosts portions of six Amtrak services shown 11 

in the attached map; 14 trains a day in Illinois, 8 trains a day 12 

in Michigan, and 2 trains a day between Chicago and New Orleans. 13 

In dispatching these Amtrak trains, CN gives Amtrak the highest 14 

priority on CN's single-track network, higher than CN's own 15 

freight trains. 16 

 CN appreciates FRA's hard work in developing the proposed 17 

rules and engaging with the stakeholders last fall.  CN welcomes 18 

this opportunity to participate in today's public hearing by 19 

conference call to discuss its perspective on the FRA's Proposed 20 

Rule regarding Amtrak metrics and standards to implement Section 21 

207 of PRIIA.  CN plans to file written comments on June 1st 22 

expanding on its views and proposing specific changes to the 23 

Proposed Rule. 24 

 CN supports adoption of a single OTP metric and standard for 25 
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measuring Amtrak train performance.  However, for customer OTP or 1 

any other OTP standard to be meaningful -- to be a meaningful 2 

metric and fulfill the statutory goal that it act as a screen for 3 

trains subject to potential Surface Transportation Board 4 

investigation, it must be applied against schedules that are 5 

designed to work with that single OTP metric and that are 6 

reasonably achievable. 7 

 The alternative is an ineffective screen and a risk that the 8 

Surface Transportation Board will be flooded with trains for 9 

investigation when the primary issue for those trains may simply 10 

be outdated schedules that are not reasonably designed to make 80 11 

percent customer OTP achievable. 12 

 The Proposed Rule recognizes that only 10 of 45 services met 13 

the 80 percent customer OTP standard during the last two quarters 14 

of 2019.  That means that 35 of those services, which could 15 

represent perhaps 150 to 200 individual train schedules, may 16 

require changes, whether that be lengthening, reallocation of 17 

recovery time, or both, to have a reasonable chance of meeting the 18 

new proposed minimum operating standard. 19 

 The Proposed Rule appropriately recognizes that the recovery 20 

time in many schedules must be reallocated for customer OTP.  But 21 

FRA's decision does not account for the fact that many Amtrak 22 

schedules have not been thoroughly reviewed and updated for 23 

decades, despite profound changes over time, and may need to be 24 

lengthened in order to make 80 percent customer OTP reasonably 25 
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achievable. 1 

 Amtrak services on CN illustrate these points.  Schedules for 2 

many of these trains, such as the 10 trains per day on the Lincoln 3 

and Texas Eagle services that operate between Joliet and Chicago, 4 

may require little or no change on the CN portion of the schedule 5 

to make customer OTP reasonably achievable.   6 

 Other train schedules, such as the eight trains that operate 7 

on the Blue Water and Wolverine services, may require only a 8 

redistribution of recovery time to meet the new customer OTP 9 

metric.   10 

 Finally, some train schedules, such as the six trains that 11 

operate on the Illini-Saluki and the City of New Orleans services, 12 

will likely require both redistribution of recovery time and other 13 

updating and lengthening.  Indeed, Amtrak's own conductors on 14 

these last two services frequently report that they have failed to 15 

meet scheduled arrival times because of, quote, insufficient 16 

recovery time or insufficient run time, end quote, in the 17 

schedule.  And that's another way of saying that the current 18 

schedules are too short and need to be lengthened. 19 

 It should also come as no surprise that there is a broad need 20 

to modify Amtrak schedules in order to make application of a 21 

customer OTP standard meaningful.  Hosts have had no occasion to 22 

modify the schedules for customer OTP measure, and in any event, 23 

have not had the necessary data to do so.  Customer OTP was not 24 

one of the original metrics and standards adopted by FRA and 25 
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Amtrak in 2010 and is not a metric or standard under Amtrak host 1 

operating agreements.  Further, Amtrak collects and controls the 2 

ridership data required to modify schedules for customer OTP, and 3 

Amtrak does not publish that data and has declined CN's request to 4 

provide it. 5 

 Given the critical need to modify many of Amtrak's schedules 6 

in order for customer OTP standards to be meaningful, CN wishes to 7 

highlight two major concerns regarding the Proposed Rule. 8 

 The first concern is that the Proposed Rule does not require 9 

that schedules be updated and modified as necessary to make the 10 

customer OTP standard reasonably achievable before the new 11 

standard applies.  It is useful that FRA has provided a minimum 12 

three-month window before the new standards begin to take effect, 13 

but the Proposed Rule suggests no solid process or basis to ensure 14 

that the necessary changes to schedules will occur during that 15 

time. 16 

 When the 2010 metrics and standards were adopted by FRA and 17 

Amtrak, application of the off-stations OTP metric was deferred 18 

for two years, but many Amtrak schedules were not updated during 19 

that period.  Based on that experience, FRA should recognize it 20 

cannot reasonably assume that necessary schedule changes will be 21 

made prior to application of its new standard unless it fashions 22 

its rules to provide the necessary incentives and means to assure 23 

that it happens. 24 

 FRA should require hosts and Amtrak to jointly certify that a 25 
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schedule is achievable under the customer OTP metric and standard 1 

before it is applied to it.  To apply potential impasse -- to 2 

avoid potential impasse and delay, disagreements between hosts and 3 

Amtrak related to the certification process could be resolved 4 

through arbitration under Amtrak/host operating agreements or 5 

through another binding dispute resolution process that may be 6 

specified by the FRA.  Further, schedules not identified by a host 7 

or Amtrak as requiring modification by a date certain could be 8 

treated as automatically certified. 9 

 In order to facilitate preparation of our comments and timely 10 

schedule review, it is also critically important that Amtrak be 11 

required, under the Rule, to immediately provide hosts with the 12 

detailed ridership data they need to analyze current schedules and 13 

necessary adjustments. 14 

 The second concern we wish to highlight today is with respect 15 

to the train schedule principles set out in the Proposed Rule.  16 

For several reasons we urge the FRA to significantly modify those 17 

principles.   18 

 First, while the principles appropriately recognize the need 19 

for reallocating recovery time, they fail to recognize the need to 20 

analyze and modify existing schedules to address other issues, 21 

such as inadequate total run time.  Present schedules should be 22 

subject to testing against objective measures and actual operating 23 

history to assess whether and what adjustments in length are 24 

necessary.  This can be achieved objectively and efficiently using 25 
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data such as past arrival times, delay data, and train performance 1 

calculator results. 2 

 Second, as noted in the Proposed Rule, processes and 3 

procedures for schedule adjustments are already covered by 4 

individual agreements.  The principles not only conflict with 5 

those procedures and processes, they create unreasonable and 6 

unnecessary hurdles and burdens with respect to future schedule 7 

changes.  For example, the principles would require the proponent 8 

of a future schedule change to support that change with extensive 9 

dispatching replay files and operations data and analysis.  These 10 

are highly time-consuming and burdensome requirements that are not 11 

needed to support schedule changes. 12 

 Third, it is unnecessary and inappropriate for FRA to attempt 13 

to enumerate generic principles to govern future schedule 14 

adjustments.  FRA's guidance is appropriate to address the 15 

immediate need to modify schedules to adjust to the FRA's new 80 16 

percent customer OTP standard.  However, once that initial 17 

modification is in place, the parties will have a sound baseline 18 

and mutually-understood benchmark against which to evaluate future 19 

schedule adjustments, which can be negotiated consistent with 20 

their individual agreements.   21 

 Moreover, for the purposes of a Section 213 proceeding, 22 

issues such as how parties may have addressed schedule issues and 23 

the data and information that might be required to litigate such a 24 

proceeding can best be addressed by the Surface Transportation 25 
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Board on a case-by-case basis in the context of individual 1 

proceedings. 2 

 Again, I would like to thank the FRA for holding this hearing 3 

so that CN could present its views on FRA's Proposed Rule.  I hope 4 

that you and your families are all staying healthy.  Thank you for 5 

your time. 6 

 HEARING OFFICER LESTINGI:  Thank you for your statement, and 7 

for the sentiment as well, Mr. Matteucci. 8 

 Moderator, we'll take our next person in the first queue. 9 

 AT&T MODERATOR:  The line is open, Mr. Jim Mathews. 10 

 MR. MATHEWS:  For the court reporter, Jim Mathews, 11 

M-a-t-h-e-w-s, President and CEO of the Rail Passengers 12 

Association. 13 

 Good afternoon, and a special thank you to Mr. Lestingi and 14 

his team for your effort to move forward with this hearing despite 15 

the limitations imposed by the COVID pandemic.  We hope you and 16 

yours are safe and well. 17 

 At Rail Passengers, we believe that publishing these Proposed 18 

Metrics and Minimum Standards for Intercity Passenger Rail Service 19 

after endless litigation and delays is an important milestone.  20 

Tens of millions of people in hundreds of American communities 21 

have been waiting for more than a decade to see this moment.  22 

Passengers have a right to be on time, and the Proposed Rule, 23 

while not perfect, gets us all that much closer to getting there.   24 

 We are the oldest and the largest organization speaking for 25 
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the more than 40 million Americans who rely on trains of all 1 

kinds.  Our tens of thousands of members work every day for more 2 

trains, better trains, and stronger infrastructure.  This makes 3 

communities safer, more accessible, and more productive, and it 4 

improves the lives of everyone who works and lives in small towns 5 

and big cities all across America.   6 

 It's an exciting time to consider rail's future.  It's even 7 

more exciting now that all stakeholders, rail passengers, Amtrak, 8 

commuter operators, shippers, and yes, Class 1 host railroads have 9 

clear, unambiguous standards to move forward. 10 

 Our Association welcomes the opportunity to provide public 11 

comments on the Proposed Rule.  As you know, we met with FRA and 12 

Amtrak last summer and fall to share passengers' own ideas on how 13 

these standards might take shape, so we were especially pleased to 14 

see that the Proposed Rule includes a single, easy to understand, 15 

on-time standard that's framed from the point of view of paying 16 

passengers.  17 

 In addition, we strongly endorse the publication of quarterly 18 

reports on customer service performance in important areas such as 19 

cleanliness and food service.  It's also an important step forward 20 

to report financial performance measured and published against 21 

both the PRIIA-required avoidable cost standard and the existing 22 

fully-allocated cost methodology.  These represent real 23 

improvements over the status quo, and we look forward to working 24 

with FRA and Amtrak to see these standards reflected in the 25 
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passengers' experience.  1 

 At the same time, we also believe that an even more bold 2 

approach could yield real improvements, not only for passengers, 3 

but for railroading as a whole.  Rail passengers believe this 4 

already excellent Proposed Rule can be strengthened in the 5 

following ways: 6 

 One, incorporate even more transparency on elements of 7 

passenger operations and performance. 8 

 Two, enhance customer surveys to recognize and include the 9 

disabled, the elderly, special needs, and rural passengers. 10 

 Three, include additional metrics to evaluate the customer 11 

experience without relying on a survey score, such as the number 12 

and rate of mishandled bags, customers not receiving booked 13 

service, consumer complaints, and metrics associated with those 14 

requiring ADA accommodations. 15 

 And four, broaden and strengthen the assessment of public 16 

benefits to include the effects of economic contributions to serve 17 

communities, network and multiplier effect, the financial 18 

contributions and connections, and the effect of degraded on-time 19 

performance on connections.  Public benefits should also be 20 

assessed using per-passenger mile and per-departure calculations 21 

to better understand the value and contributions of particular 22 

routes. 23 

 We've included detailed section-by-section recommendations on 24 

these items in our written comments filed to this docket on  25 
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April 22nd, and we urge FRA staff to consider these changes for 1 

incorporation into the Final Rule. 2 

 We know that late trains are the single most significant 3 

cause of passenger dissatisfaction, but Rail Passengers would also 4 

like to state, for the record, that the customer OTP standard 5 

benefits everyone, not just Amtrak passengers.   6 

 Our association recognizes that late trains stem from a 7 

complex mix of causes.  However, another crucial piece of the 8 

puzzle is the lack of capacity, along with the industry's 9 

increasing adoption of precision railroading.  Shippers have 10 

already testified at length before the Surface Transportation 11 

Board about the degree to which precision railroading has turned 12 

out to be anything but. 13 

 Rail Passengers believe that the Proposed Rule will encourage 14 

more disciplined operations for host railroads promoting fluidity, 15 

speed, and reliability for all users.  We all want a fluid and 16 

reliable railroad.  Commuters, shippers, and end-use customers 17 

deserve nothing less.  18 

 While we're sympathetic to the host railroads' challenges, 19 

the fact remains that our members rely on and pay for timely and 20 

regular service on those routes, whether riding as an Amtrak 21 

passenger or as a daily commuter on systems across the country 22 

like Metro or MARC.  It should be obvious, but it bears repeating:  23 

Late trains interact with other trains.  So it follows that 24 

passenger improvements can benefit all operations: freight, 25 
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intercity, passenger rail, and commuter.   1 

 Consider this example from Texas:  Amtrak's Texas Eagle, 2 

operating for just 30 of its 1,300 route miles on tracks between 3 

Dallas and Fort Worth owned and dispatched by commuter operator 4 

Trinity Rail Express.  Delayed on host railroads hundreds of miles 5 

away, the Eagle routinely arrives on TRE territory late.  In 6 

March, the Eagle reached TRE territory on schedule only eight 7 

percent of the time.  This ripples throughout the system, delaying 8 

TRE passengers as well as Amtrak Eagle passengers.   9 

 Insisting that trains run at least close to on time is not a 10 

recipe for degrading service.  The assertion that schedules have 11 

not been changed in decades is misleading because many schedules 12 

have been changed repeatedly.   13 

 And the suggestion that many current schedules are just too 14 

hard to maintain is belied by reality.  On-time performance was 15 

much better before 2013, when federal court action suspended 16 

performance metrics, and it improved again when certain railroads 17 

had a bright public light put on them last year.  Experience in 18 

the past five years shows that the Class 1's consequences matter 19 

more than the schedule. 20 

 To underscore a point we made in our written comments, the 21 

Proposed Rule provides the mechanism for adjusting schedules, but 22 

no requirement that all sides approach that task in the spirit of 23 

good will.  As written, Amtrak and Class 1 hosts could well file 24 

perfunctory requests and responses to one another and then head 25 
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straight to the STB or even federal court.   1 

 After more than a decade of litigation, we at Rail Passengers 2 

want to say strongly that we hope everyone will negotiate in good 3 

faith and work to adjust recovery time without simply extending 4 

schedules so that trains run even less competitively than they do 5 

today.  Going straight into yet another round of litigation can't 6 

be the answer.   7 

 Working together using the principle that FRA outlined in its 8 

preamble to this Rule is the right way forward.  And if FRA has to 9 

take the step of requiring, in regulation, that the parties must 10 

make good faith efforts, then so be it. 11 

 To conclude, modern passenger rail and fixed guideway mass 12 

transit can carry large numbers of people longer and faster and 13 

more efficiently than ever before.  Americans recognize this and 14 

increasingly demand more trains, better trains, faster trains, and 15 

better rail infrastructure.  Clear, customer-focused standards set 16 

the stage to make our train service better and more useful all 17 

across America.   18 

 Rail Passengers strongly supports the new metrics and 19 

standards and would object strongly to any effort by any party to 20 

dilute them.  We hope all the stakeholders can work together to 21 

make this important rule work well for the long haul.  My staff 22 

and I remain available for further questions, meetings, or 23 

follow-up. 24 

 Thank you for this opportunity to share our views. 25 
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 HEARING OFFICER LESTINGI:  Thank you, Mr. Mathews. 1 

 Felina (ph.), we're ready for the next speaker. 2 

 AT&T MODERATOR:  Lucille Marvin, your line is open. 3 

 MS. MARVIN:  Good afternoon.  I'm Lucille Marvin, the 4 

Director of the Surface Transportation Board's Office of Public 5 

Assistance, Governmental Affairs, and Compliance.   6 

 On behalf of the Board, I would like to thank the FRA for its 7 

thoughtful and collaborative efforts on the Proposed Metrics and 8 

Minimum Standards for Intercity Passenger Rail Service.  That the 9 

FRA made this public hearing possible today despite the 10 

challenging time we find ourselves in shows the FRA's commitment 11 

and dedication to this important matter.   12 

 Several of my STB colleagues are also listening in, and we 13 

look forward to hearing further comments from today's speakers and 14 

greatly appreciate the opportunity to comment on the proposal. 15 

 Thank you so much. 16 

 HEARING OFFICER LESTINGI:  Thank you very much, Lucille. 17 

 Felina, we're ready for our next speaker. 18 

 AT&T MODERATOR:  Virgil Payne, your line is open. 19 

 MR. PAYNE:  Thank you.  I'm Virgil Payne, V-i-r-g-i-l 20 

P-a-y-n-e.  I have a submitted written record that should be 21 

posted shortly to the website.   22 

 I'm a licensed professional engineer, and this is my 23 

individual work.  Board, I'm a -- have experience with intercity 24 

highway construction, planning, and design.  I now support high 25 
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volume manufacturing after a period designing infill buildings and 1 

sites and briefly worked with utilities and railroads in 2 

operations in previous careers.  Perhaps a broader consideration 3 

to transportation financing is needed to address this rulemaking.  4 

 There is an amicable path forward to address the questions of 5 

operational reliability and efficiency on the general railroad 6 

system that the proposed Metrics and Standards could seek to 7 

address should the federal policy be reversed toward the market 8 

economy.  While performance-based metrics are very helpful as an 9 

oversight tool, there is a public good that should be developed 10 

using revised expectations for how the competitive modes interact.  11 

The FRA and the U.S. DOT could guide the metrics and minimum 12 

standards by considering the differences between infrastructure 13 

and operations in greater detail relative to the other surface 14 

transportation modes. 15 

 First, the financial assumptions behind the 1973 3R Acts are 16 

not durable.  We all know, in hindsight now, that the 17 

consolidations that occurred in that time period were based on 18 

assumptions observing the marketplace where it could be seen that 19 

there was assumed reduction in the overall need for the railroad 20 

system at that point.   21 

 The United States DOT at that time, at its 1967 founding as 22 

an agency, inherited a concept of infrastructure financing from 23 

the Department of Commerce Bureau of Public Roads that did not 24 

actually advocate for incremental user funding of highway 25 
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infrastructure.  Instead, it promoted a little understood concept 1 

of leveraging highways as a public investment.  This leveraging 2 

arises when excise taxes are collected during the use of a much -- 3 

on a much broader, locally-financed road network, and then devoted 4 

at the federal level through the fuel gas tax proxy to intercity 5 

highways, significantly funding this type of infrastructure with 6 

minimal incremental cost recovery. 7 

 While many focus on the 141 billion transferred recently to 8 

the Highway Trust Fund from general funds, this leveraging is 9 

actually a much greater effect and a larger gap.  Governments 10 

ultimately, of course, survive on some type of excise taxation 11 

warranted for public good projects that the marketplace has 12 

distorted.   13 

 The studies I've done that are attached to my written 14 

comments show that the interstate highway system has only 15 

recovered around one-eighth of its direct, financial, long-run, 16 

average cost over the last six decades, and now only about 17 

one-sixteenth for some of the newer grade highway projects like 18 

I've worked on.  Certainly this incremental highway gap could be 19 

corrected with a fuel tax increase, but that's politically 20 

unlikely. 21 

 However, there are some solutions.  USDOT as a whole should 22 

look to reform ultimately their methodologies for project 23 

justification, and the FRA could have a place in this.  They could 24 

do research and publish data that supports some form of an 25 



34 

FREE STATE REPORTING, INC. 
Court Reporting  Transcription 

D.C. Area 301-261-1902 
Balt. & Annap. 410-974-0947 

assignable tax credit for mainline, general railway system 1 

upgrades, not negotiated as particular and unique agreements as a 2 

formulaic thing available to all parties at any time in a year, 3 

and then could ultimately be non-binding on future operations.  4 

These would be ultimately derived from a person-mile or container 5 

trailer-mile converted to a train-mile basis. 6 

 Ultimately, we have to acknowledge that one of the only real 7 

solutions is additional infrastructure, and we have to think about 8 

how to pay for this.  So this tax credit concept could be a very 9 

easy way to bring the two modes into some type of equity.  So I 10 

have, in my statement, a proposed Modal Equity Rationale Statement 11 

that should be placed in there, and it would tie into the 12 

financial metrics, of course, that this Rule also addresses. 13 

 Moving on to the financial metrics.  The proposed metrics 14 

state that adding frequency variable and route variable costs to 15 

calculate avoidable operating costs does not make for any 16 

distinction between short and long-term avoidable costs, but 17 

results in a single cost, avoidable cost.   18 

 This proposed avoidable cost metric is deficient because it 19 

will not separate out the long and short-term cost of avoidable 20 

nature.  This is important because the Rule stated that this must 21 

be done on each route.  Without this proposed -- the combination 22 

of frequency variable and route variable costs cannot work this 23 

way because many lines have many routes, and some are even 24 

supported by different state and federal sponsorship.  I would 25 
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like to see some research produced that actually looks into this 1 

aspect in a more extensive nature. 2 

 With my written comments, I have proposed a breakdown based 3 

interestingly enough on the Security Exchange Commission's 4 

submissions for the U.S. private operator in Florida.  And this 5 

distinction that I broke down shows an above-the-rail and 6 

below-the-rail to be a much preferred way to break down costs in 7 

the long-term, avoidable cost category. 8 

 Congress clearly wanted additional data because in Section -- 9 

Chapter 2.1, Section 24315, they still require Amtrak to provide 10 

short-term avoidable profit to loss for each passenger mile.  Yet, 11 

those statistics have not been published at any time that I've 12 

noticed in the recent past. 13 

 A much more sensible way would be to adopt this avoidable, 14 

above- and below-the-rail distinction.  And this also would tie 15 

into the fact that in Section 208, Section 4, it's required we 16 

look at the methodologies that Amtrak and other major intercity 17 

rail providers are using in other countries.  Of course, the 18 

division between above-the-rail and below-the-rail infrastructure 19 

would tie into many of the things that have been done in other 20 

western democracies.   21 

 Importantly, this distinction would also allow for us to talk 22 

about infrastructure investment as some separate item, and then 23 

the above-the-rail would -- could even talk more about 24 

consumer-focused product that is tailored to that marketplace and 25 
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responsive to that marketplace.  For the existing long-distance 1 

routes, this infrastructure would include the track usage fee, 2 

terminal yard infrastructure, platforms, risk insurance, security, 3 

ADA modifications, all the things that are not really variable to 4 

train movements. 5 

 I have included in my submitted documentation a breakdown 6 

using the APT categories for the year -- financial year 2018, that 7 

shows this above-the-rail/below-the-rail distinction.  It actually 8 

shows that the current federal grant is roughly equal to the 9 

below-the-rail distinction.  This below-the-rail distinction also 10 

is helpful in the financial -- in the operational metrics in terms 11 

of being able to articulate a tax credit for the operation of 12 

intermodal freight trains that's roughly equivalent to the highway 13 

funded gap I spoke about earlier when I talked about leveraging.  14 

And this way the FRA would have a mechanism to begin to talk about 15 

infrastructure and operations separately.   16 

 Hence, I would like to propose that this amicable path 17 

forward is to make some changes to the Final Rule solutions to 18 

determine short-term avoidable costs to the Amtrak's frequently 19 

variable cost definition.  Long-term avoidable costs should be 20 

added; it would be equal to the above-the-rail operations that I 21 

noted in the APT division.  Long-term infrastructure average costs 22 

would be added to below-the-rail infrastructure investments, and 23 

that way would capture that item and would also be the justified 24 

federal investment in the entire system.  Then the common system 25 
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fixed costs would, of course, be Amtrak's existing common system 1 

fixed costs. 2 

 Finally, I wanted to briefly talk about the on-time 3 

performance metrics.  While I support the overall, all-customer 4 

OTP, I feel like FRA needs to provide some basis for looking into 5 

how the actual auto-routing software behaves.   6 

 Now, they cannot, in my view, publish a definitive way to 7 

make this happen, but they are certainly able to publish white 8 

papers and other illustrative examples of how they feel this 9 

should happen to promote a look ahead in route scheduling.  This 10 

is a simple way to do basic research and put it out there, and it 11 

is used in other federal agencies to ultimately implement 12 

oversight.   13 

 Also, I feel like the FRA should look at some way to look at 14 

data coordination between railroad handoffs and provide some way 15 

of actually making a data standard that would be throughout the 16 

entire industry. 17 

 Finally, I wanted to mention that there is -- 18 

 MS. LIST:  One minute. 19 

 MR. PAYNE:  -- additional ways to make a schedule work with a 20 

float based on a negative and positive.  The negative float would 21 

require a customer to arrive say, for example, 30 minutes early.  22 

The train skeleton schedule would have it there at 20 minutes 23 

before arrival and then ultimately could float up to 20 minutes 24 

past.  This is numerically a simple way to make better use of what 25 
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the existing infrastructure provides. 1 

 My comments are concluded.  Thank you very much for making 2 

this hearing happen under the current conditions. 3 

 HEARING OFFICER LESTINGI:  Thank you, Mr. Payne. 4 

 Felina, we're ready for our next speaker. 5 

 AT&T MODERATOR:  Mr. Randy Hunt, your line is open. 6 

 MR. HUNT:  Thank you.  My name is Randall Hunt, and I'm 7 

presenting these comments on behalf of Norfolk Southern Railway 8 

Company.  I currently serve as Senior Director, Interline Services 9 

for Norfolk Southern.  My responsibilities include acting as 10 

Norfolk Southern's NRPC Operations Officer and interacting with 11 

Amtrak on a daily basis with respect to our operational and 12 

contractual relationship. 13 

 Norfolk Southern appreciates the opportunity to provide these 14 

comments on FRA's proposal concerning new metrics and standards.  15 

Norfolk Southern also plans to submit written comments in this 16 

docket fully addressing FRA's proposal.   17 

 Today, my comments will focus on what Norfolk Southern 18 

believes is the single most important issue in this rulemaking: 19 

FRA's approach to Amtrak's existing public schedules.  20 

 To put it plainly, all other considerations in this 21 

proceeding are secondary to FRA's proper resolution of schedules.  22 

FRA proposes to use 80 percent customer on-time performance as the 23 

single standard to evaluate passenger train performance.  As the 24 

rulemaking rightly recognizes, where a train's OTP is measured 25 
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against the train schedule provided to the public, the published 1 

train schedule, the train's schedule must be aligned -- or should 2 

be aligned, rather, with the particular OTP measure needed to 3 

evaluate the train's performance. 4 

 However, the Association of American Railroads correctly 5 

points out that, by choosing customer OTP, FRA admittedly has 6 

selected a metric and standard that is not aligned with Amtrak's 7 

schedules.  That's certainly true for Norfolk Southern in addition 8 

to the others from whom you've heard today.   9 

 Nearly all of Amtrak's schedules on Norfolk Southern were 10 

formulated and implemented long before Amtrak began tacking 11 

customer on-time performance.  In fact, Amtrak only started 12 

publishing customer OTP data as part of its monthly reports two 13 

years ago, in early 2018.  Rather, most of the Amtrak schedules on 14 

Norfolk Southern were designed often more than a decade ago to 15 

maximize end point on-time performance, with recovery time 16 

concentrated in the last segments of the route to minimize late 17 

arrival at each train's final destination. 18 

 With that said, the challenges with existing schedules cannot 19 

be resolved through a simplistic redistribution of recovery time.  20 

As Norfolk Southern has demonstrated in filings and presentations 21 

to the Surface Transportation Board, among others, many of 22 

Amtrak's existing schedules are patently unrealistic, 23 

unreasonable, and unattainable.  Amtrak does not take into account 24 

the operating and market conditions affecting the railroad, 25 
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including infrastructure capacity, traffic volumes, traffic mix, 1 

and maintenance needs when constructing their schedules.  Further, 2 

Amtrak is unwilling to adjust schedules in response to changes in 3 

these factors.   4 

 Therefore, Amtrak's schedules cannot possibly be expected to 5 

be realistic years or decades after they are first published.  6 

This point is illustrated by the long-distance services operating 7 

over on Norfolk Southern.  As an example, the schedule for the 8 

Capitol Limited, which operates on Norfolk Southern between 9 

Pittsburgh and Chicago, has not changed since at least 2009.  The 10 

same can be said for the Crescent service, which operates almost 11 

exclusively over Norfolk Southern from Washington, DC, to New 12 

Orleans, and which has a nearly identical scheduled run time today 13 

as it did more than a decade ago. 14 

 Notwithstanding the known deficiencies with existing Amtrak 15 

schedules, this NPRM would not require published train schedule 16 

modifications prior to implementation.  FRA assumes that the 17 

publication of this Rule will likely result in revisions to some 18 

of Amtrak's published train schedules.  However, Norfolk 19 

Southern's experience shows this is a faulty assumption. 20 

 Amtrak was unwilling to revise its schedules on Norfolk 21 

Southern in response to the original metrics and standards 22 

promulgated in 2010.  I had personally requested that Amtrak 23 

reconsider many of its current schedules on Norfolk Southern 24 

because Amtrak's own data shows that those schedules are not and 25 
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cannot be consistently met.  Amtrak has rejected those requests 1 

and refused to negotiate any substantive changes to their 2 

longstanding, unachievable schedules.  Instead, Amtrak has 3 

frequently requested my consent to remove time from schedules, 4 

often on those same trains that are already performing well below 5 

the threshold this Proposed Rule would establish to trigger an 6 

investigation of on-time -- for on-time performance. 7 

 In closing, Norfolk Southern urges the FRA to revise its NPRM 8 

to either require schedule revisions as a condition of 9 

implementation of the metrics and standards or to require evidence 10 

of the reasonableness of the existing schedules before host 11 

railroads are held to the new standards. 12 

 It's important to note that this reasonableness test would 13 

not require reexamination or elongation of all schedules on 14 

Norfolk Southern.  In fact, several state-supported services, such 15 

as the Piedmont in North Carolina, have more recently-developed, 16 

reasonable schedules already in place.  But application of any 17 

on-time performance metric to the unrealistic existing schedules 18 

for other services, such as the Crescent, would be a purely 19 

theoretical exercise that would inevitably force host railroads 20 

and Amtrak into costly and contentious investigations before the 21 

STB that would only reveal the same schedule issues to which I'm 22 

speaking today. 23 

 Norfolk Southern thanks the Agency for their time and looks 24 

forward to supplementing these remarks in its written comments.  25 
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Thank you. 1 

 HEARING OFFICER LESTINGI:  Thank you very much, Mr. Hunt. 2 

 Felina, we're ready for our next speaker. 3 

 AT&T MODERATOR:  Andy Daly, your line is open. 4 

 MR. DALY:  Good afternoon.  My name is Andy Daly.  I am the 5 

Senior Director of Passenger Operations for CSX Transportation.  6 

In my role, I oversee all passenger trains on CSX's network.  I 7 

want to thank the FRA and this panel for their work on the 8 

rulemaking and taking the time to allow for these comments. 9 

 CSX hosts, on average, more than 40 Amtrak trains and more 10 

long-distance trains than any other railroad in the U.S.  Like the 11 

other host railroads, Amtrak and CSX have an operating agreement 12 

that spells out the terms and conditions of Amtrak trains to 13 

operate on CSX's network.  Under the agreement, Amtrak's on-time 14 

performance is measured using departure and arrival times and 15 

mutually agreed upon checkpoints.   16 

 Amtrak's OTP performance on CSX over the past two years has 17 

been the best overall in CSX's history.  Under the operating 18 

agreement, CSX's on-time performance for the first quarter in 2020 19 

was 94.6 percent and for the month of March was 94 percent.  CSX 20 

also closed 2019 with 92.4 percent contract OTP.  We are very 21 

proud of these results, as they represent our hard-earned efforts 22 

and relentless focus on operational efficiency for the past two 23 

years.  Amtrak and its customers significantly benefit from these 24 

results. 25 
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 Against this backdrop, I think anyone can understand why all 1 

of us at CSX are disappointed with the Proposed Rule.  First, we 2 

had limited data to analyze the Rule.  Amtrak has not yet released 3 

reliable data at a level of detail that would allow us to perform 4 

a proper analysis.  We only have available to us Amtrak's A-Report 5 

which has a disclaimer that it is preliminary, only intended for a 6 

trend analysis, and should not be used for outside reporting. 7 

 Second, the results couldn't be more troubling.  According to 8 

the A-Report, it appears that all but one CSX route would 9 

immediately violate the Proposed Rule, and our railroad could be 10 

subject to a multitude of STB investigations despite CSX's high 11 

on-time performance accomplishments.  Based on what we know today, 12 

we believe these poor performance results on the customer OTP 13 

metric are driven by schedules that are not aligned to measure 14 

customer OTP and delays beyond CSX's control on multi-carrier 15 

routes.   16 

 It also appears that other carriers are in the same boat.  It 17 

certainly could not be the intent of Congress to deem such an 18 

overwhelming number of Amtrak trains subject to STB investigation 19 

and to overload the STB with such a potentially high number of 20 

investigative actions. 21 

 Respectfully, we are worried the Proposed Rule simply passes 22 

the work of coming up with a practical and realistic standard to 23 

the STB at significant cost to Amtrak, host railroads, and the 24 

taxpaying public.   25 
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 As the Preamble to the NPRM recommends, the Amtrak schedules 1 

will have to be overhauled in order to measure customer OTP.  2 

Schedules are not realistic and were not designed to measure 3 

customer OTP.  Administrator Batory himself testified before 4 

Congress in 2019 and explained that there are some schedules that 5 

go back to 1960, and the world has significantly changed since 6 

then, including changes to track infrastructure, passenger and 7 

freight train flows, and demographic ridership shifts.   8 

 The premise of NPRM is that Amtrak will cooperatively work 9 

with a host railroad to align schedules to allow for customer 10 

measurement of OTP.  However, our experience is that Amtrak 11 

cooperation is limited because of competing motivations. 12 

 For example, Amtrak is economically disincentivized to make 13 

the schedules more achievable.  Federal law requires Amtrak 14 

operating agreements with host railroads provide for an incentive 15 

and penalty system for on-time performance.  If schedules were to 16 

become more practical, then Amtrak may be required to pay the host 17 

railroad an increase in economic incentives regardless of whether 18 

such improved OTP performance leads to increased ridership.  Also, 19 

it's not clear why Amtrak would be willing to voluntarily remove 20 

its newfound leverage of taking a carrier to the STB only to give 21 

up what may be perceived as its best tool to motivate performance, 22 

even if that performance is infeasible. 23 

 The bottom line is that the Proposed Rule attempts to justify 24 

its rationale by unreasonably relying upon a doubtful future 25 
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contingency that host railroads and Amtrak will agree to update 1 

schedules when competing motivations makes those negotiations 2 

unlikely.  For that reason, above all others, the Rule is 3 

unworkable in its current state. 4 

 The NPRM correctly recognizes that the Amtrak customer OTP 5 

metric fails to distinguish the individual performance on host 6 

railroads on multi-carrier routes.  It further acknowledges that 7 

this is an important consideration since most intercity routes are 8 

multi-carrier routes.   9 

 For example, if there are two hosts in a route, and the first 10 

host consistently delivers an Amtrak train to the second late, the 11 

customer OTP metric could trigger an STB investigation for both 12 

hosts included in the route.  Therefore, the second host could be 13 

drawn into defending itself in a costly STB investigation despite 14 

adequate performance.   15 

 A key shortcoming of the Proposed Rule is its failure to 16 

adopt individual performance on multi-carrier routes in the 17 

definition of OTP.  Instead, the Proposed Rule appears to identify 18 

it as a separate delay metric that only becomes relevant later as 19 

part of the STB investigation. 20 

 As mentioned earlier, another issue with the use of customer 21 

OTP is data access and the uncertain reliability of that data.  22 

CSX requested the customer data shortly after the NPRM was 23 

published, but Amtrak has yet to provide any information.   In 24 

addition, it is not clear how Amtrak's data can be accurate at 25 
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each station since there are cross-use agreements with commuter 1 

agencies that share routes with Amtrak which would make 2 

station-specific ridership statistics inaccurate.   3 

 As referenced earlier, we were forced to rely solely on 4 

Amtrak's A-Report, which Amtrak provides once per day on an 5 

aggregated per-route basis, not on a per-train basis.  For routes 6 

that involve multiple railroads, the data does not separate out 7 

performance on host railroad basis.  It's hard to understand how 8 

this proposal can be advanced in light of the unavailability and 9 

uncertain reliability of the data underlying the customer OTP 10 

standard. 11 

 In conclusion, CSX makes the following requests: 12 

 The Proposed Rule rightfully recognizes that customer 13 

schedules are not aligned with customer OTP.  Therefore, to have 14 

any chance of being workable, the Proposed Rule must require a 15 

process under which Amtrak and host railroad schedules would be 16 

redesigned and mutually agreed upon prior to the commencement of 17 

any STB investigation. 18 

 Customer OTP must not subject adequately-performing railroads 19 

to unwarranted costs and burdens associated with STB 20 

investigations.  Therefore, the new metric must connect its 21 

calculation and results to each individual railroad's performance 22 

on multi-carrier routes. 23 

 Host railroads should be provided historic, detailed, 24 

train-level data on a station-by-station basis well in advance of 25 
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the deadline for opening comments in this proceeding.  Without 1 

such data, CSX and other hosts will be deprived of meaningful 2 

opportunity to assess the Proposed Rule. 3 

 Without modification that takes into account these and other 4 

considerations, the NPRM will fail to provide a workable rule with 5 

meaningful measurement of on-time performance. 6 

 Thank you for the opportunity to speak on this topic.  I 7 

appreciate your efforts to facilitate this ongoing dialogue. 8 

 HEARING OFFICER LESTINGI:  Thank you, Mr. Daly. 9 

 Felina, we're ready for the next speaker. 10 

 AT&T MODERATOR:  Okay.  Speaker, we were unable to get your 11 

name.  Please state your name now.  Your line is open.   12 

 HEARING OFFICER LESTINGI:  So, of those who pre-registered, 13 

we're still waiting to hear comments from the Association of 14 

Independent Passenger Rail Operators' -- 15 

 MR. CHAMBERS:  This is Ray. 16 

 HEARING OFFICER LESTINGI:  -- Ray Chambers. 17 

 MR. CHAMBERS:  Can you hear me? 18 

 HEARING OFFICER LESTINGI:  Ray, is that you? 19 

 MR. CHAMBERS:  Yeah.  Do you hear me? 20 

 HEARING OFFICER LESTINGI:  We can hear you now.  So please 21 

state your name, your association for the record, and you can 22 

proceed. 23 

 MR. CHAMBERS:  Okay. 24 

 HEARING OFFICER LESTINGI:  And before you start, if -- just 25 
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one more second, Ray.  1 

 Chuck Hubbard, if -- in the meantime, if you could press one 2 

and zero to enter the queue -- or other representative from 3 

Canadian Pacific, one and then zero. 4 

 I'm sorry, Ray.  Back to you now. 5 

 MR. CHAMBERS:  Okay.  I'm Ray Chambers.  I'm the President 6 

of the Association of Independent Passenger Rail Operators, or 7 

AIPRO.   8 

 Our board-level companies are Herzog, First Transit, Keolis, 9 

and TransDev.  Together we operate significantly more passenger 10 

trains in the United States than Amtrak or any other private 11 

enterprise in North America.  Internationally, our four companies 12 

operate and maintain streetcars and commuter trains and intercity 13 

regional trains, high-speed trains.  On the average, our four 14 

members are carrying about 80 million commuter and intercity 15 

passengers each year on about a million trains in the United 16 

States.  By far, the majority of passenger trains in America are 17 

run by entities other than Amtrak. 18 

 So, as a result, AIPRO has strong interest in this Notice of 19 

Proposed Rulemaking that establishes minimum metrics and standards 20 

on intercity passenger trains.  Our specific concern is that the 21 

rules not create a statutory preference for Amtrak over commuter 22 

operations or intercity passenger service run by other independent 23 

carriers -- by our independent carriers. 24 

 We have studied the Proposed Rule.  It is unclear as to its 25 
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operational and financial impact on commuter trains and on private 1 

sector operations.  I am also quite taken with the testimony 2 

today.  I believe that the concerns of the host railroads are 3 

legitimate and that they need to be factored in before there's a 4 

Final Rule and also in spite of Mr. Jim Mathews' suggestions on 5 

beefing up the customer service side of it. 6 

 We're going to have a more detailed analysis by June 1. 7 

 Now, in the commuter arena, where we have extensive 8 

experience, metrics and standards, including on-time performance, 9 

are set always by a contractual agreement between the authority, 10 

the operator, and the host railroad where applicable.  I believe 11 

this has worked quite well, and we're going to submit that, for 12 

the long-term, that this is a model what we should begin to be 13 

looking at.   14 

 After a careful reading of the Proposed Rule, our 15 

interpretation is that it creates Amtrak intercity optics -- OTP 16 

metrics.  We don't have any particular objection to that so long 17 

as the other challenges that were expressed today get worked out.   18 

 However, also under the Rule, it is clear that intercity 19 

operators and host railroads have the petition -- the rights to 20 

petition the STB when service is deemed substandard.  Therefore, 21 

it is our interpretation that the full application of the Rule 22 

does not necessarily apply to state-supported routes or 23 

long-distance intercity routes that are run by independent 24 

operators under state authority for private operations.  In these 25 
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cases, varying contractual arrangements can be made, and in our 1 

view, that's a superior way to proceed.   2 

 On-time performance is, in fact, a crucial factor across all 3 

intercity and commuter passenger operations.  When rights of way 4 

are shared, maintaining freight throughput and velocity is also 5 

very much in the public interest.  So we are in this mosaic of 6 

American railroading together; Amtrak is one operator, but there 7 

are a number of others, and it's time to move to the next level, 8 

in our view. 9 

 We suggest that the Federal Railroad Administration and 10 

Federal Transit Administration and the STB convene a seminar with 11 

freight and passenger stakeholders and address the total issue 12 

into how we can do this better.  Because on the intercity side, 13 

it's not being done very well right now. 14 

 Finally, the performance standards of the Proposed Rule seem 15 

generally reasonable.  If the FRA determines that our AIPRO 16 

interpretation is correct, we don't particularly have any 17 

objection to the Rule, although we would like the issues that were 18 

put on the table today further discussed before the Rule is 19 

promulgated.   20 

 If our interpretation is not correct, and it -- there's 21 

impact on operators, independent operators, and also on commuter 22 

trains in general in ways that are not really clear yet, AIPRO 23 

would like to be at the table, and we believe more needs to be 24 

done in determining just how this Rule would be -- would work. 25 
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 Finally, we commend the Federal Railroad Administration for 1 

taking on this difficult challenge.  We believe the principles 2 

proposed are, indeed, a step forward.  But, in our view, it's time 3 

to look towards a more comprehensive solution in the problem of 4 

rights of way carrying intercity passenger trains, commuter 5 

trains, and freight trains. 6 

 Thank you. 7 

 HEARING OFFICER LESTINGI:  Thank you very much,  8 

Mr. Chambers. 9 

 We have one more speaker who has pre-registered.  After 10 

Mr. Hubbard speaks, we'll turn to those who did not pre-register 11 

but would like to make comments.   12 

 In order to expedite that process, if there's anyone on the 13 

line who did not pre-register who would like to make a comment, 14 

you can join the next queue by pressing one and then zero and 15 

giving your name to the operator there, and we'll begin to go to 16 

that queue.  As folks do that, we'll -- now, Felina, we're ready 17 

for our last speaker in the initial queue. 18 

 AT&T MODERATOR:  Mr. Hubbard, your line is open. 19 

 MR.  HUBBARD:  Good afternoon.  My name is Chuck Hubbard, 20 

spelled H-u-b-b-a-r-d.  I am Canadian Pacific's Director of 21 

Interline and Passenger Operations.  I've been with Canadian 22 

Pacific now for 34 years in various operating capacities. 23 

 Since July of 2015, I have served as the designated NRPC 24 

officer for Canadian Pacific's two U.S. operating railroads that 25 
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host Amtrak operations: the Soo Line Railroad Company in the 1 

Midwest and Delaware & Hudson Railway Company in the northeast 2 

U.S. 3 

    I want to thank the Federal Railroad Administration for this 4 

opportunity to share Canadian Pacific's views on the proposed 5 

metrics for measuring Amtrak on-time performance.  And I also want 6 

to note that CP joins in and fully supports the AAR's testimony in 7 

this proceeding.  8 

    As demonstrated by its record, CP is committed to serving 9 

Amtrak, as it is to all its customers.  We currently host multiple  10 

Amtrak trains every day, seven days a week.  This includes the 11 

highly-traveled Hiawatha train between Chicago and Milwaukee.  In  12 

normal times, CP hosts seven round trips daily, except for Sunday 13 

where we host six roundtrips.  Again, in normal times, CP hosts 14 

two daily Empire Builders between Chicago and Saint Paul, two 15 

Adirondacks that run between Schenectady and the Canadian border, 16 

and two Ethan Allen trains that run between Schenectady and 17 

Whitehall, New York.   18 

 We take great pride in the fact that our on-time performance 19 

for these trains, as measured by Amtrak, has, for the past four 20 

plus years, received an A Grade on Amtrak's published report card. 21 

    In my comments today, I would like to touch on three issues 22 

that are fundamental to ensuring that the proposed regulation's  23 

measurement of on-time performance is fair, reasonable, and 24 

reliable:  first, the accuracy of train schedules; second, the 25 
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delay beyond the control of the host; and third of all, data 1 

availability and accuracy.   2 

      The proposed regulation, centered as it is on customer 3 

expectations, is premised on maintaining realistic train 4 

schedules.  Rail volumes, operating conditions, and infrastructure 5 

are not static, and each of these factors impact the ability of a 6 

host to support Amtrak's scheduled service.  A realistic schedule 7 

must build in sufficient time to accommodate short-term variations 8 

in these factors.   9 

 In addition, as the FRA acknowledged, schedules should be 10 

adjusted periodically in order to address both short-term and 11 

long-term capacity issues.  Currently, however, there is no 12 

process to ensure that the schedules are kept current or, for that 13 

fact, realistically achievable.   14 

 And although the FRA's Notice of Proposed Rulemaking 15 

acknowledges the need for development of realistic schedules and 16 

subsequent adjustments -- indeed, it even suggests criteria that 17 

should be considered in arriving at realistic schedules -- the 18 

proposed regulation neither mandates that schedules be adjusted 19 

periodically, nor does it provide a mechanism for resolving 20 

disputes between Amtrak and the host regarding these schedules.  21 

Based on our experience, CP believes that the proposed regulation 22 

should include such a mandate and dispute resolution mechanism.   23 

 CP also is concerned about -- is concerned that the proposed 24 

regulation does not adequately address delays that are beyond a 25 
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host's control.  While the proposed regulation mentions this 1 

concern in the context of multiple hosts, it does not in fact 2 

address the issue.    3 

 All trains moving on CP's network are scheduled.  These 4 

schedules take into account Amtrak's published train schedules. 5 

When an Amtrak train arrives late on CP's network, that train's 6 

published schedule may no longer be achievable as a practical 7 

matter.  However, the proposed regulation does not reset the 8 

clock, nor does it have any provision for this operational reality 9 

to be addressed. 10 

    In addition, the delayed arrival can lead to further delays on 11 

CP.  If the Amtrak train misses the scheduled window, the CP 12 

dispatcher must create a new window for the late-arriving Amtrak 13 

train.  Depending on the timing and the infrastructure, these 14 

delays can be significant.   15 

 Take, for example, the Adirondack train on the northeast.  On 16 

CP, the Adirondack traverses a single-track railroad with passing 17 

sidings that are roughly 30 miles apart.  If CP receives the 18 

Adirondack out of slot, it may need to wait until that single 19 

track is cleared.  That could be 40 minutes or more depending on 20 

conditions and circumstances.  CP believes that it is unfair to 21 

penalize a host railroad for delays that is due to factors that is 22 

beyond control, as proposed by the regulation it appears to do.  23 

      The standard also proposes -- is regulated dependent upon 24 

data including the number of trains, the number of passengers 25 



55 

FREE STATE REPORTING, INC. 
Court Reporting  Transcription 

D.C. Area 301-261-1902 
Balt. & Annap. 410-974-0947 

detraining each train at each station, the arrival and departure 1 

times at each station.  The proposed regulation contemplates that 2 

this data would be relevant in an STB investigation of train 3 

performance.  However, at this time, there is no requirement that 4 

Amtrak shares this data.  If the data were readily available from 5 

the outset, it would decrease the likelihood that matters would 6 

escalate to the STB.   7 

 Accordingly, the proposed regulation should ensure that the 8 

railroads have timely access to this data in order to arrive at 9 

fair and realistic schedules to ensure the accuracy of the data 10 

and for the sake of transparency.  Accuracy and transparency is 11 

particularly important given the fact that the proposed regulation 12 

gives Amtrak, a self-interested party, control of the 13 

determination of responsibility for delays.    14 

    In conclusion, to be useful, the OTP standard must be premised 15 

on realistic schedules, hold the appropriate parties accountable 16 

for delays, and be based upon available and accurate data.  CP is 17 

concerned that a standard that does not meet these criteria would 18 

cause harm by, among other things, creating unnecessary friction 19 

between Amtrak and the host and causing unnecessary STB 20 

investigations.  More importantly, it would ill-serve Amtrak and 21 

its passengers. 22 

 Accordingly, CP urges the FRA to address these issues in this 23 

proposed rulemaking. 24 

 Thank you for your time. 25 
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 HEARING OFFICER LESTINGI:  Great.  Thank you for your 1 

comments. 2 

 Now, I'd like to ask the AT&T moderator, now that we're done 3 

with the pre-registered commenters, whether there are any folks in 4 

queue number two who would like to make a statement? 5 

 AT&T MODERATOR:  No one has queued up at this time, but as a 6 

reminder, it's one then zero to make a statement.  7 

 HEARING OFFICER LESTINGI:  Great.  How about we wait for one 8 

moment just to make sure that there are no additional folks who 9 

would like to -- who have not registered to indicate if they would 10 

like to do so.  So we'll wait a couple moments, and then the last 11 

part of the hearing will allow some time for folks who have 12 

already made statements to make any additional statements.  So 13 

let's hold for one moment.  Thank you. 14 

 AT&T MODERATOR:  And we do have someone queuing up at the 15 

moment.  We do have a comment or a question from the line of Kevin 16 

Brubaker.   17 

 Your line is open, sir.  18 

 MR. BRUBAKER:  Thank you.  Good afternoon.  My name is Kevin 19 

Brubaker, B-r-u-b-a-k-e-r.  I serve as Deputy Director of the 20 

Environmental Law and Policy Center.   21 

 We have been engaged in this debate over on-time performance 22 

with Amtrak, railroads to Surface Transportation Board for over a 23 

decade, and we are pleased that we have finally gotten to this 24 

point where it looks like there may soon be an on-time performance 25 
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standard that we can all move forward with. 1 

 Back in 2016, when the Surface Transportation Board was 2 

proposing a definition of on-time performance based just on 3 

terminal stations, we wrote, and I'll just quote a single 4 

sentence, to state the obvious, the public policy goal is not that 5 

a train arrives at its destination on time, but that the 6 

passengers do, end quote.  We said that at the time in support of 7 

an all-station definition of on-time performance. 8 

 Today, we can see that the Federal Railroad Administration 9 

has come up with a better definition than that which we argued for 10 

several years ago, measuring the passenger experience rather than 11 

the station experience. 12 

 In that light, we do support the standard as proposed today 13 

by the Federal Railroad Administration to measure the experience 14 

of the passenger whether or not they arrive on time.  We 15 

acknowledge many of the challenges achieving that, that have been 16 

raised by freight railroads on today's call.  And in written 17 

testimony later, we will provide our thoughts on how these might 18 

be addressed.  But the bottom line is, we support the regulation 19 

as proposed. 20 

 Thank you for your time today. 21 

 HEARING OFFICER LESTINGI:  Thank you, Mr. Brubaker. 22 

 Felina, are there any other folks in the queue? 23 

 AT&T MODERATOR:  There are not. 24 

 HEARING OFFICER LESTINGI:  Great.  Thanks.   25 
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 I think we can move to the third part of this hearing, which 1 

is for those of you who, after hearing the statements made today, 2 

would like to provide additional comments.  And if you could limit 3 

your statements to two minutes.  Of course, for those who would 4 

like to provide more detailed responses, you may submit your 5 

written comments in response to views or information provided at 6 

this public hearing to the rulemaking docket by June 1st of this 7 

year.   8 

 Please follow the AT&T moderator's instructions if you wish 9 

to make a statement.  And again, remember that, when you are 10 

giving a statement, each commenter should state their name and 11 

organization before beginning their statement so that the 12 

transcript will be correct and complete.  Thanks. 13 

 AT&T MODERATOR:  And if you would like to make another 14 

statement, please press one then zero.  That's one then zero now. 15 

 (Pause.) 16 

 AT&T MODERATOR:  And at this time, no one has queued up. 17 

 HEARING OFFICER LESTINGI:  We'll pause for another minute.  18 

One then zero if there is anyone else who would like to speak. 19 

 (Pause.) 20 

 HEARING OFFICER LESTINGI:  Do we have anyone queuing up, 21 

Felina? 22 

 AT&T MODERATOR:  No, we do not. 23 

 HEARING OFFICER LESTINGI:  So with that, this is Michael 24 

Lestingi.  I would like to thank everyone who made statements 25 
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today.  As I've said, those transcripts will be added to the 1 

docket and record for this rulemaking.  We appreciate the 2 

flexibility that everyone showed participating telephonically for 3 

this public hearing.   4 

 We do encourage everyone to get their comments in as soon as 5 

possible and no later than June 1, 2020, so we can take your views 6 

into account as we finalize this rulemaking.  Again, thank you so 7 

much for your participation today. 8 

 AT&T MODERATOR:  Ladies and gentlemen, that does conclude 9 

your conference for today.  Thank you for your participation and 10 

for using AT&T event conferencing services.  You may now 11 

disconnect. 12 

 (Whereupon, at 2:27 p.m., the public hearing was adjourned.) 13 
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